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Resume

UNIFICATION POLICY AND LEGITIMATE THEORY OF -
THE REPUBLIC OF KOREA

By Kim Myung Ki
Professor of law
Kangwon University

It is fair to say that Korea did nbt lose its statehood
by the illegal occupation of Japan in acco;dance with the
Japan-Korea Annexation Treaty iﬁ 1910, as the said treaty is
null and void in accordance with international law and the
existence of Korea's statehood was confirmed by the Cairo and
Potsdam Declarations. Therefore, the establishment of the
government of the Republic of Korea on August 15, 1948 was not
an "establishment of a new state'" as a result of separation
and independence from Japan, and the recognition by thevGeneral
Assembly of the United Nations on December 12,-1948 was not
""the recognition of a state“ but '"the recognition of a

government," an only legitimate government in the Korean

peninsular.
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Whether there is one state or are two states in Korea today
must be viewed not accérding to a pure theory but in terms of a
political reality. Ever since the division of Korea, North and
South have completely denied the existence of the other party.

The Republic of Korea was recognized by fhe United Nations
on December 12, 1948 as an only legitimate government in the‘
Korean Peninsular and, since then, has adamantly denied North
Korea's statehood. vHowever, since 1960 South Korea softened
its adamant only-legitimate-gdvernment theory and, though
claiming its legitimacy, modified its position io absolutely
deny the north Korean government.

Though the Republic of Korea changed its only-legitimate-
government theory to its legitimacy theory, she has not still
reached a stage to view the north Korean government as a
sovereign state. Therefore, the Republic of Korea still claims
the existence of one state in Korea, though ihe Korean
Peninsular is divided. When we view from a position that the
Republic of Korea is.legitimate government, the north Korean
government is still nothing but a belligerency, and the division -

of the Korean territory cannot be considered as a '"division" or

‘"separation" under international law and it is interpreted



- that the north’Korean government is illegally occupying>the
northern part of the Korean territory. Therefore, unification
does not fall under the Category of an "annexation" or "merger"
under internatiénél law, but simply means the recovery of its.
lost territory. In this sense, the unification policy of the

Republic of Korea is and can be legitimate and justified.
ITI

However, 1 seriously.wonder whether we have not reached
an appropriéte time when the Republic of Korea ought
resolutely change its position by adopting the two states
theory similar to the policy adopted by East and West Germany
invorder to mainfain-a peace in the Korean Peninsular and
'wisely solve the nﬁtional task of unification of Korea.
According-to'the two states theory, the division of Korea
bgcome§~to mean a "division" or "separatidn” under internation
‘law and unification to mean an "gnnekation" or "merger' under
internatioﬁal law,

Inasmuch as the historical legitimacy rests with the
Republic of Korea, the "division'" becomes to mean the
Separation of the north Korean gdvernment and the "unification"

to mean an "annexation" of the north Korean government to the

=12~



Republic of Korea. As a result, the legitimacy of a unified
Korea will be maintained by the Republic of Korea. Therefore,
it is fair to conclude that such a unification policy to annex
North Korea by the Republic of Korea is properly based on the

reasonable ground and justification.
IV

However, if North and South Korea are to be iﬁevitabiy
admitted to the United Nations in the future, such admission
of North Korea will be considered as a recognition of the
statehood of North Korea by the United Nations, and accordingly
ourrclaim that the Republic of Korea haS a legitimacy based on
the resolution of the United Nations General Assembly on
December 12, 1948 will be likely to lose its strong ground.
Therefore, it is conciuded that the legitimacy of our
"annexation model" unification policy must be reviewed and

studied from a new angle.
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REE el RiREE L RREEA AT EHEd & iﬁéﬁ—ﬂ
Aoz mapdel B, |

C.G.Fenwick & 190549 'HERH 'Y ANMEHEEA E

41
FE(The King of Korea)o] w3 3HBEec=2 »3 glod, ) =
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g AR oF fue EEERLE 4ol v

L. McNair &= 1910482] " @& .. BABMHEY "4 A HERFS
EEF FE&EGd s HEN S o rﬁj%ﬁﬁ@ﬂ BE & At

E

s Bz ode HEE fEsA fadn s ) Hime
e mesm ot

aslel 190548 - 190745 - 1910 4Fe] 8- BRel iy B o
miEel @ B A &P MEHEIA BBE 8

HoAed 54 EHEZA A gHKelm ¥ME HEik
43)

2, KBRWE T KEW i

Eak® o B mE wHg HEKSKe HBEEL
T RS HERD fAwdaaq FES mgid o EREE RG] H
Bt ol HEE HEc EBE EEH #eL wui=m
gtk |

reft

7l Cairo HE |
%22@:%&9{ HEsE dEel BEY Ml ‘3‘}1_ &> W
EEIG R 19194 3.1 BMuEEel oo RBREBRRKMAME #EIH
{- CRAES #EHY @mysdt 2AXNERE HiEs7) Al o,
19434 11 A 278 %EY F.D, Roosvelt X4, ZEFY
Churchill &#, hERES RABKKL Cairo dAd K&
xHEe el BRI 62%:4 E%% HEsl st BEC A
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<3 el HFEYCL

MEY IAES REERY WEREAd TEon BEg &
mE wol MES AMm MmWoET T AL RZFh (The -
aforesaid three great powers, mindful of the enslave-
ment of the people of Koreé., ‘are determined that
in due course EKorea shall become free and independent)fm)
AESe '"MmES AH BY'or ox HwEstd MEY @
Bk WHERT Aol olvsm #As m®stn Yt @
e ikl WHKRT Aol ohuwk 'HE'SY 'my'e WE %
3 HEz & 'HMVEAR'= ¥ Aoz IBMUEFRE HRN

ehe i mEL Aoe

L]
flo
H

Miw FHBUERS] BWHREELS EEEE EBEAKE BETE AS:E

gu EEEE EAKE &#3 3tz a4’ zav musd

I

"@ES FEEHozZ BMYY A 'l B

A 3 'mEE

]l

Aol Mwez ¥ ' (Korea shall become free and
independent) 02 RWT A& BEY HEE HEE AoH,
= O'mES AMH-BIY- A Tdudzm EEsA 2o AL BmE
CpEgel ol st @ kee BRI

Her 'He'E HBEABY FES MRz weEg zeld
AfEol & £ amr EEY 4+ deh oY [dA HAE
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(2]

e ®mEY EEEE BRALE BE® Add, 'EHS myes
T A 'en HMY GAEHNE DHGHE @k Ao
Fiag HHe HEE W, &Mel ohime Hid Wl
£E-£E - E ANAE EBRE B HED
| U geaete wkel el HAS MR

o AXgA k&Y WEHS A =

fijo

FES <

1

°of = AL okid. o

i

xBES WE sid EE

I

Y}, Potedam EE
Cairo EFe°l HFEH = 14 8fHHAulel 19454 7 A8
A4 EH -XKEH-FE FT9Y KEd 934 Potsdam E

26 Bl
8 Bel ool A

o) EEHdod, KRS HE 8 A

ifl

AES FoHEe &y e MEstm A,

al

Cairo HE HKIEBL Birslelor st = HEY xR
FM At - AN - UE 2 feleel RESe EBRA B
%} (The terms of the Cairo Declaration shall be
carried out and Japanese sovereignty shall be limited

to the Island of Honshu, Hokkaido, Kyushu, ShikokAu,

and such minor islands as we determine, ),
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B wEe 'cairo HEY FELS B &d'w Hws
o mM®T cairo EES BHRET Aolxn =#ud nEY BHEE
O BABE FEESd odd HRREY Aedd. = 'HEXY x
MEe M- JLWE - AN WE - o BRIAN'n AEsd BXE
o :pgel @mmdl nlAA TRE HEs #EY FEE HE
& Aol

MEZE cairo HEF FA—¢ ¥k BEBS A Aez B
el dstd EH HEH Y RS otdd, T 19454
87 140 BEEMo BREFos WRY FHESEE HEC
A 98 2B REBS  wissour: ElAA \RH BEA:
R Eel FABToma ok B dstd W MENET A

Hoet?)

1:]». ?’JE:‘F%‘U%/‘

195148 9 B 8 Hel Z|4£Y WHPHEHLS BEH FHHk

¢ AWstx AW BARH H2 & (a) v &3 FHol HEStx

2 =,

BAEe #EY MwE KFF I (Javan, recognizing

" the independence of Korea) HME - EXE - -BWES A

=

2% #EY =g EM-EE 2 FRkET WED
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RS THEY RY'e KZS el ohid '@EY M
s ABY Aoz ok KB BEY HHEE KBS Ao o
ZES 19454 98 28 BRXBE BRD-ARWODT BB
st WKE ZEoh

B, - BEEAEGRA AT £9

719454‘?—011 e '%-E AEER AT £H 'z 15108
8A 2208 ¥ I bl HES AEMe Bgd FEEL &

Bobn M EREE BEY FEE FRZHT L% A&
e oom ol FMEn v |

XERESN HAEE WEHER BRY BEXe TEs spy
et TEMEGES FEH v WG WEERY Exd g

HEHESET FEs - (#%)
19104 8 A 228 % 2 Lghd XBFFN X BETERS

o W RE £ ¥ HEe ou EHIE BEIII
(sg24),

FIREA olste] MHE St R A% U BWEL 19104
8A 2089 FE '@ BAKAH S T Mad KesEs
BAFEM MEY LE f9, BT BET Soz 48 mAS
rman’) 1gn BeMY smxmE RS EHd &0 - BEd
AEEA xR BUFRMH fifds HolA 8¥Md #is AoA
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AEste =3 mZhol B‘-5,])

Fgel ostd MmHz =& B et "Epoe AT
kst migel &Il HWHEH=R = B RAMNeE 'V’E%’*JJ—‘?—E']'
Mpol JedsskA 2k Aolm  tolw 'ehm WS el U Lk
Yo mmt e mEl
BUGsizel st oln fEfd Aes MRSR 1 MEe A

#WrEA A £%(null and void) 9] #.,52

EE®RY ¥ obdu 2 £He BEY BUSEVEAR FHEE
FeimE Aol %4f“ &9 BRE #AENd BkE @RS
Wele @EWe EME (ordinary meaning) o EXE B H
el A& BRI,

Teld BEL 19104 LgdE #& Ttz Jdee FEEN.

o TR :”E‘,z‘:—:“ '8‘_ 7,"& o] D]-.
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1)

V. 5% KmREe Eei

1, BEHEG Had I3 AR

A ABEERFEY v
19454 F2RoABe BAES BAZ KL @ @E
e BEe TEMELH BE=dod, ¥-Kd 9% FAEM
WEME S ERAA GES HESKY BHE QA Hgd B
ol Mws AEREEME HERSRAZSH @EEY Wi
SREFE AW B9n AN LBBES Ak fEs B
fetn [EMEsY HEE BRGA @l

19474 11 B 14 H EEBSKEESY HEHd 54)

g8 wEH
"EERe BEBERHREARS ' (United Nations Temperary Commisicn
on Korea : UNTCOK) & 19484 18 8 H AL IFEsd &
Be HEwmilod, BHe EZEARBC jtE#Rd o 2+ IS
EESY #BF 19484 5 8B 10B EZEARELY %ﬁ?ﬂ 21 4

o KBy EHsAd, EHE 5A 3B HERES BRI
ZL 7R 178 ko M= 8 A 15BPd XBERERF/ E
Rez MHMwEA Hosh B—EHFREA BAT EBE Ad £
REL ExY FHhed KBRES E#ES oo el @mF¥E9
w—¢ AEEMY ABEERAES #Husdw, —&6 ERsg

EEEad o anEge A@e wod )
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19484 128 128 FIR EEREASKA: ' AZEERAGT
@Eel old MH—F SEEMg'E REBEES ERUD, o
EEREad % &R ke R, KB Ee BE, AKRY N

x Eew fmadsrslz g

g, EBmE M

EEpAEEe ERVARNY EEARY fEgd @8 o

W OHES Fn oA gth v EEBe s NEEsS @y
EABEzA ") 2o ERAeE: a4 LEY ExARE ¢ 6
e 2, EREEAY RE MY BiEd B5Y M=ol
F@e wRe 280 2dn muEY ARSEL N

%k gEel ges —gEBE o ud,

E&Eviaol HEERAES #HEol Q&2 Reparations for Injuries

Suffered the ssrvice of the United Nations Case (1949) o

B EREAELHFY BEH BRI BRA9RD @Emes

59)

EREARE FHea geve EREFAERS R =,

S KmY #E
(1) 'EEEstd A% &EZ
IEHAE Y RFr —KHLR MBEAA ZH BED

2 24 zaa’? mas mmda g8 Ko EEEed 9@
gZe mwad.’) mBEe WEL ARBY B4 ded ot

—gBmd aau’?) mr Exe Hx =zt BAE KER



B &5 e’ = mme amEmy gARanz'az
o} ‘4 EZ " (collective recognition) & EE i),
tos0s 3A 8B IR T.Lie & FAEES MAFR EFe
2 BIBAA EREHad o8 HEH EBL BEstn WA
Kme mEs Aclsn wHE o gt
os gel EEmAd ¢ MEN KL SNz KBRE
¢ BEY m—sEBEFZ ARG EEnelsy r\|E EEHE
A 9 &ZY 20 dd mwe EERed MEEL 2B
ool ERTF MBEA ¢ EToz: WESA st 2o
wEw ARE BEa: B dad’) EnEd BHe Mm@
=l
add EEESKAd 99 XZEE XK
FEas REd o MEEHAd g KE oldd EEHAM
C BEd 9§ E:wh ERelAl XL el EERZHE 19574
11 A 29 B9 #49 9&%,68) 19584 11 A MEP—!‘ HRER 6%)
sl 4 HR WES A,

(2) & EA B |

Labd vt el HEEREA HEE 'ﬁ%&ﬁ&%‘ﬂfﬁ@

o YA W— SEEFYS EKTsd, or EEHEA

Ea R g mBEEd 9% ARFeoez

8

By

8

o fEEf REL

it}
|

&

g *EHxAZE " (recognition of states) sl opdw" TEM
#&Z ' (recognition of goverrment) gl 7} ? 19474 11 A 14H

o 'ERne KEENEASK'Y BB L pad REd
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70) Fooffel s (establishment of new government)

])oll L

SR
oz mmsel sles, = 19484 128 12 B
' SiEERF " (a lawful government) o & AR Aoz de
CEAEPRZ ' ole, 'EFEE 'S mHeA geg 2
D.P.0'Connell & FHKBE ' MM/ BES KW' (the
South Korean Government was the Government of Korea) sl
gt ke 73) BgAE o2 ¥3m god, D V. Bowett = [
RBel et '3 EERHAA g8 EEl BFY EE

Faezde KRS 22 g WEMY SRz Hdck'a s
75)

B

FRZBE HAY EKFWLeE 33 Y Xatd, J. Stone,
76 77 78 79
W.V. O'Brien, )A.Vandenbosch, )R.Higgins. ) G.V. Glahn )

E BAReoR L4,

ek, KR AE
1948 £ 12 12 8 EReHars REREBRFS #—46
ERArete ched 2L RESE OB 48, Rxt 6, EE 12

s =50

. (% )
2, BMEMEAMY BRS BFt Teiod LNEEEY &x
Z¥ 7 BfEste #Hie #®EFE (that part of Korea)ed X
W AR HEMES WEES Y ARER( KBREBRS)
s e A% EEAE FRRY BBEATY A
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BEY EET RJdLH, BRZAM stq BE@Ed &
Zo HEBE F Aelzstlre A = KBRREBRF: BEH
o] A 9 .ﬂ&-—ig_]_- HEFHAF (this is the only such govern-
ment in Korea) od-& HE3l, [Declares tha‘t there

has been established a lawful government (the
Government or the Republic of Korea) having effective
control and jurisdiction over that part of Korea
where the Temporé.ry Commission was able f;o observe
and consult and in which the great majority of the
people of ail Korea reside: that this Government is
based on elections ‘which were a valid expression

of the free will of the electorate of that part of
Korea and which were observed by the Temporary
Commission: and that this is the only such Goverpment

in Korea. ]

)

3. BT 2&md!

MRE FoEY (VMBS ANEERY MUK B
e wEe WE AHT TEeS THEL A AR
Busgne A%, @) hZe ERAT AHERY BEAY BHX
B BEEAMS BEd LED ddﬂé'ﬁ%“.@)%a% el
ERE ‘®Ed YA -8 2:9 BR'aE A A4

-41-



=
=1

o

st gl o,

MBS el BAAE EMO Yo BB BAAE HE—
3 el B BEA A9 m—a SEBRA'S &kl
€ AdA == CREHBEY RFH gio{xa He—3 SEBUF'E
e AdA EMe g +Ud.  2dd og Hikee B
A delAey M—% BEEM'E Lo ZMsitim Azad,

A g, "2 e ®E ' (that part of Korea)olz FIE A
E OCEEME' 2 #HEe #Ed wiL, FRAAE TEHEA
o I iR BE MASL &% Wketd, o= ALE ‘4
BB 7 e ®EY Ade Fsx e gz 2
e @ ERFebel I MR
4 RE e, mRdr "L£BnEERY EWSE" (2 great

flo

o

BEEY BEA'or KRt

majority of the people of all Korea)gtx XRRStm g,
AR, BEY "T@Ed YA (in Korea)= £HEIE A
g, BEERZAES RES 1947F 118 1489 B4

_. 82) - = §
RF T FAFE ‘L@WEoRYH'E EEHoZ¥H ' (from

i

Korea) 8 FRstz Yo, H FLs5HEHAE 'L@Ed oA
S "@Ed 3eld ' (in Korea) 2 FRstm gvh

AAZ, AREE ¢ ¥R #ERde ARRBRF 99 BKMF7
dod oo, Jb@elEe  olu] JbmpiEel #Mwslo godcsh =ehA
ME— BAF "= " AdbREe e A's E sent FaksE Sith
AA 2, BB "2 HR BEY BE'o.r X ¢z



[

“@Eal gold ' (in Korea) = BIRstm glos, "&Ed 3le]
A2 'mEd Ye]d o #iReY] HBE ' (that part of Korea

in Korea)e 8 ¥ & gith 9 3l BB - pRAA ' H

Ry mE'oz Zmya ' EEH 44 1 #HRY @FE'ew

#Re o genz HEAA ' HRY BME'S AKY T
47 o Folu,

Zo R, 196549 ‘ﬁ-Bgmﬁﬁﬂ B &' E3fe
'RBRESHT DREHABESRY KRB F1955(0d BRL e
dol HERA gelAs M- AREYE WEaG'n fzs
o KREEEAA CBEAA 2elA T w—% SEBAIE T
qe mEST U -

FAad EBRBS &9 ®E £195(0) 5+ XBRRERFE
‘emE' Z m¥Bd A B¢ suEAE KEL A

o]},

2. EEHs ZeEEEHLd dg &I

19504 68 258 4R Jt@BIIE ‘91"& el Ff
Sesh o W& BG XES B@oz 258 S 28
HEHRE ZBHEYL THEAL2GEHEHSKANA EHe HEdx hFE-
Cuba - Ecuador + Egypt ¢ France .« India . Norway - XX -

)

%E5 Yugoslavia 8 REE HEH" HBRE T-lie :



WA (North Korean)e EEHA&HFE #RT A . sdA 2%
#EZE AFE (United Sations Commission on Korea) 3 H¥Ae|
Sl @iel H@stel old gl HEFon HENd,  ode
CTEAL 2 FERAAY BB %eE HHLT LEQ M
BT WMt Ae HEHS mofEEZed 9ad #xde 2
FYUTL S s ZLFEEBAE QEY HES BHRE Mg
d gur zRe =nua’?

slolo] &, Gross K{ES RB/EMTe JYdn el BFY
Eol maAd iR Aol BB q HLEWERE A EY
naEs 249 A3’ BEE %R 9 (wE- cuba - Ecuador -

Z

fr

Egypt - France - India - Norway - ¥ ®E - %), Ix 4, %
# 1 (Yugoslavia), BjE 1 (Es)=2 #A3R") § nzs
g3t o, |

XBEEBMFE EHN SHs FHE 2+ AEHMLE RY
4 mAEHE 19494 108 21 B KR RBE Res
WA .. | |

ol {7+ FMe @ (a breach of the peace) T olEt}h
' AL wEstm,

I..jl:ﬁ';%'ﬁ% (the authorities in Roria Korea) o] EK

gk
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(a) #o= WTAE #ikg A, 23

(b)) ssigez 28 RAHET BKE A,

1, BEHS®EZEN (United Nation Commission on Korea)
of BRkgtd,

() 8oz JLE@EY MKS ERT A, zdn

() of ®BA BFE ZLEMEHR BEL A

I. 2% mBEE k@ #Fd A48 BRHEA HH
du kmEEd BHE F: AL 44 A¢ Exew’”

BlREXAA AERE "XBREBM " (the Republic of Korea)
Bl RARSHIL :Il:‘%;‘!_- *JL®EFH(the authorities in Forth
Korea)olehx Mstx vh oE d@e TWEAE ERBYL A

) %

o, FEe EEE old WL SEEME REY HRelw
REGE A%H EHKEY FEE WRE Adn @,
= EREY ¥ FE ABRERFE "A%0ez Ry K
Rete 19494 1078 21 B8 K& ®AEE BmBslz Uk
ot KERES FHke refEEmSs ETsz Lud IR

Be FEL Aolth
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7t, EEFY REREHRMARZE #&H
19494 VR 18 ¥EHL XZFEEBKE ZE#Bse FHE

g ub 3ld, RAAEBE g R,

1948 4 128 120 EEBHs EHEES ERNS DN
PEEAAAEEY #Re AZTa1 FAENEAHY B
BB TEsidon L2BEEREY BRER E&ﬂg 5 )
BEd M AHY HWHES TEES AL SRR (KR
REBAF) - - - HEHBEME BEAA M—3 SEBUFl

Bn HER REE HRsd - - - EERHE ASRE
Bl wetel 2y ARE S wEsdw’

ki XEKMFY BHel KRBEREBMYI H—aEHEE BEET
BEHeER] ®REE FIHAT A2 BFHY LEHEHEE KBRBERA

o NBe EEG Aoz FRT HHRET vl
G & BEAMEA 28 &
WEHAHBAY Bk o8 XBEERGL @I g—ak

KA e ARe 2 % EIEAGA st mEsd 19654
o - BEREMA BY £ HEigk: osu ol HE
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AREEEA ERBaKA RE H1950)5d BRY
shel el @Rl glelA M—% AEBRAIET BB,

F4Ee wH KBEES Al #HEan ZIES HEoes
mmae Aol oA V) OE ABEES K—bEE BRE
H'eed LBBHEY FEEe SEsd ) mEed Efkd k@

EEd 98¢ EMOE WBUAA T EKE 2ok



V. BEBaNY @4‘6;‘%[—5‘”}“%3}
KEREES  FHE
1, BERAY MAY BERER

BRHSEE Fike DEHEGA Y MAREE =H&3 o
ReEstz g,

Emmad e A MBEES HfE o Wid BRY
E%HE RO E o e 9% EBEI B £

8y

EB4 oy BENL 92 RE PARBEEA st
B85l o, |

FOEA dstdl TEx Wl BEMSd MAY REE FE
%o Ged BERBSA Y mAe BERAd At BRmd BE

gZmol W2 ey EEmed BmREd 9% KEE EZ
Bhel Zasokdl Bl olF HESE BE W mEs: B

)

w % el g,

RPRS

I

RER ERolxt FT7x Hkzr SHEIE 9, (i)
UAREF4AEN AT 'on MEIHA AT MMT HALT T
RAolw, () w8 slvE 'HE&SMW ETW'oem ZEHRY B



i

g wEHE FEaitd N¢ KT o4 o DRG] MR

l

ol % EBEL BSE ot = £K%e BEAA KT
o BRE ZREA gH4s Toom o RKua BREd o

MAE KB #Hel wlAx ABFE Xich

2, EEHAad Y MAS kMREY EME

A4 Zma wd Pl EEHENY MAL DEHE 9
& BREZY HHE ZEd, mdel sEes HEWAA MA
S4 9 o BEBBEad o L@ Be KB Hh Rika
Bg ok 19484 128 1289 K& HETE A1 E{H
AEE EMsA 9o, & KBREE GESdA M—8 AHK
gan EKEG ME Bas RE: L0: BDEDad MASES
A Al ®mS MEFELA Lo HIEMSE RBE B
®E4 A2e REEA BHE 21 ERBE BHL Wb

o,

aeEz BAad ®E 1955 () ALFEEAMA RBm s
o #He WA Uk  wod KBEEY FEHES WE
1958 (DY RBAA FE fed EEe 2 HBE A W
MLEAMAS JEAAA Hd MIE AEdA ERE BE
slojob ek
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M. x@RE #—Bokd E#HE

1. aWTEEs ERN

deolA @mEY EMtie ABREHEA Az 9&¢ gk
44 @EY Efe XEEEA 9ot BmS BEY S
yigste) MEE Ems vz w,  SNBES EEEE o9
2ice EHez Ead % 4+ A% 1 vk SNEEHA
wHE S—KESE od d%d mEL 16 ERE uvn 5
W AW -HME EESE A (—ERB)oH, +T sub
SRR THT H—Boies BEL 2@d Iz um &
e HH-HEE BB A (ZEHER ),

7, HHE - EHME H—-EES ERE

MEER F —ERBA ¢ K—BEd YWY 4, @k
Bt 1@Y ER FrEed mie MHE HNFY EEEE
ERES Fesd = EAERE EH5E FEMd FEZ RE
o, KBREA v s ABR@Ee EmkL-BEREkE
BB W—AEEEO Y LREES EMRL . REN FEdw
EZEE ﬁﬁﬁﬁﬂfz&(in‘surgency) Ev REHHA (velligerency)
of F#@sich, 2wz KBEREAN Fittel Qeoerzz kBRES
A@FEY AW THEKL ASFES KBREA Ysd 2
HEs #esle kewEd AaREe EEEE B—¢ EABER
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EEY

add AKE HBE ARE chl: AWEER 3 —ERE
oA THY G—BEEd €% 4, KEEEY Y osd  *g—
gte T CESHS -HAA H= LOHED wHed 9
= WHEE —EEA R,  FEHKe XxgREYd o=z jEis
e EEEE CHAZ'E HE'E ) chyn o3 ABEE
CEHE e EMERCT FEsY KBRRE HEE LBEK#E] R
s e Boldh |

G AE-HEE KBRS TR
AN EER 3 “EEBRD T H—Kd YW 4, B

Bolt KRRES R FAY ER FEdd ok —FE
L EEDHS XBREGE s sys ETHEZD ok
—~FE BHF) BRAY FLEE BEsd Qo= @R g—
L aEEE E#SA gEd, EREY EHGe ABREd o=
2 kBe HIZEAA HRd FeBdn AmpREe HRES B
Bk m—-#g e |
A —ERBRA g% A "H—AEE'e FEsd, ABRE
g Bl AY A UM—AME T3 CEME'e —KdE Re
obueh,  ALBEES el JHAE CM—gEf e Fesd
"E#ET e EEY 4 s,

Efilel XBRED Joms miks¥e EEEt @@oezys
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ke "HE R jmER,

et ol W—gH'E TRY o JANoE —ERHK"
o wEeAl Hel, E CW—AEE e CERE'S —Xad o
o, oo Efe EET A C-BRRA 9% 4= g
T TSEEE'A g% SR fler CH—GEE s UEA] —

Fakye ol oy th

2, H—ERA EHE

g AETE ARG Adw  wed ANE TES: —B
wiel U o H—E EESC, SNE HESHE wEE WY
W WNEA K= FEAA AN, da s FEsn H—g
HEE AME old Fo® RE H—KEW AN HEsSy #
fhe v AR EE B—ERE Jrd EfES

T HES HAR gl

—

o

o

b A - RS B H—EoRE Efik
BEANE ARE oL AHE ohizi: wHE KT o
mEe HEEE Gk H¥E oud 1@ mExT FET
2oz ABERERFY EfMKe Jomz dtmERe HHE &
A7 YT AEEES FEs AFEZ " oDz mEANe
LEEE] G LBRERY FESRE Fad 23S HRE 4
= bk,



el A olElgt wHE EMox st H-BEUES LRMe=
bt BBdEel KERFH BR¥=E " ey " H-odd KBRES

LBzl XEMmer Hes: AN H—2 HEZ b
Rol  opuelt 23 fL@EiEA S8l REez Si#sle e
4T EHEY AL BEZ f Rk —ERHD wHD

B—ERE #i—g HAE ANE ohie o Esie g%
REREBRM 98 Fme AL@BiEe: ZEms W@n s
1 #HESL JE KBREY &HEF BER: R¢ Hksl m
=, |

Bao BEEE ANE Bt —ERAH E-BKE LR
&l FEsHd %BE BRSE AT BEE e Aed d
ABRE FEtttkol Jeoems EulE 24 o

M. BFE - A H—ECRH ERE |
KBRES L BBES EEN BAGS A BEERY Bk

= REsE SERBE RRSE H—BRd 9% 4 MM
KERE Bt gJeoemz XMmREozYEH kel "HE'w
ALz g,

detd —EHFRHRE @42t H—BEE #—e S o H
FH " E RaA %4..

Telme #8 Tk delel EH EHhd ABREA  RKD
o2 fadel dLme WRHL ABRIE HE FHSH: e

" =53~



Bg—ERe KAMRB itk Jdemz EXES SR

g KE XBEEY R RASHoz Hastd XBRES

CmE . WEAL Az S—RE RudE "4HEH'A HK—
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POLICY CONSIDERATICNS IN THE DIALOGUE

AND AGREEMENT BETWEEN SOUTH AND NORTH
KOREA: A LEGAL APPRAISAL

‘Hyo Sang Chang
Associate Professor of
International Law
‘College of Law and
Political Science
Hanyang University

The management of inter-Korean affairs inevitably leads
to problems of international law. Some principles and rules
of international léw, therefore, merit our keen attention,
insofar as they may be taken to be applied in inter-Korean
relations.

The relation between South and North Korea is by no means
international relations in the true sense of the word. North
Korea, though our dialogue partner, is merely a local de-facto
“regime. No recognition of state or even of belligerency,
~explicit or implicit, has ever been extended to North Korea,

International law does not, however, deal only with the
relations between states. Among the matters regulated by the
law are those between various nonstate political entities and

states. In fact anomalous entities have a web of legal

relations on the international plans.

-80;



The recognition of.states is, among others, one of the
most important problems of international law, likely to be
raised in the relation between South and North Korea.

The bilateral talks between our governmental authorities
and de facto authorities En the North may give rise to the
question of the implied recognition of state. The same holds
true also of some of the agreements to be concluded between
them,

Special care is, therefore, to be taken in the conduct of
the dialogue or of intercourse, lest it should be regarded as
implying recognition of the separate legal entity in the North
as a state. It'if for this purpose that inquiries have also
been made of the theory and practice of international law in
Communist countries.

Most writers agree that bilateral talks with a political
entity proximate to states do not constitute a recognition of
state or of government. Prolonged conference, however, unless
a reservation is made, may be regarded as implying recognition.

It is generélly agreed even in Communist countries that a
sovereign state may hold meeting with political entities, not
yet recognized as state or as government, with no result of

recognition extended to them. Yet there does not exist
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consensus in this respect. Scme refer to thé Warsaw
ambassadorial talks between the U.S.A. and Red China as an
illustration of de-factor recognition.

This may explain, though in part, why special attention
should be paid to the formalities and procedures and parties
in the dialogue, say, in bilateral talks between South and
North Korea.

The céncept of de-factor recognition in the U75,S.R. is
said to be different from that of Western countries. In the
Soviet Union de-facto recognition is said to be of two kinds:

de facto Anerkennung and faktische Anerkennung. According

to this theory the ad hoc recognition is implied in the talks
and intercourse.

The dialogue between the Republic of Korea, and North
Korea as a local de-facto regime is not to be regarded as
constituting or implying recognition. Policy considerations,
as viewed from the perspective of international law, aré‘also
necessary for the organization and conduct of meetings.

Experience shows that policy makers have thus been keenly
interested in the designations and protocol so as not to affect
adversely their non-recognition policy.

This point is all the morebimportant, because many writers
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especially in Communist countries have serious doubt about the
legal effect of the reservation made with a view te denying
the intention of recogniticn.

It may well be illustrated by such expressions as de facto
authorities, instead of de facto government.

In this matter various ways may be sought out. Each party
rnay, for example, use his original designation, follcwed by
declaration to the effect that no agreement thereon has yet
been reached.

Another legal problem facing us is the legal status of
delegates and semi-official agents from our dialegue partper in
the northern part of the Korean peninsula,

The International Law Commission, in considering special

. missions, has adopted the view that the sending of them may

occur between States which have not yet established diplematic
relations, and even between States and insurgants.

North Korean delegates may sometimes be said to have a
similarity to them. We may, theiefore, take into consideration
some of the relevant provisions of the Convention on Special
Missions in the regulation of the representatives, from North
Korea, of various composition and at different levels.

The dialogue, if successful, leads to agreement. The
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instrument of agreement may take various forms, as the
occasion may require.

Some of them may also pose legal problems in connection
with implied recognition. State practice reveals that no
recognition is implied in the conclusion of some agreements,
depending on the contents and form.

Consequently, the parties and form of the agreement are
one of the foremost policy considerations in inter-Korean
relations.

It has always been a principle of international law that
entities other than States might possess international
personality and treaty-making capacity. There seems to be no
quarrel on the treaty-making capaéity of North Korea, even
vis-a-vis the Republic of Koréa.

Some agreements between South and North Korea, especially

those between so-called governmental authorities, have a

certain similarity to international treaty. The consent of
North Korea to be Soﬁnd by the intrument is, therefore, to be
expressed by its represéntative, as provided for in its
Constitution, which we all know is but a nominal one.

The question of from is more prominent in the written

instrument than in the dialogue between the two parties. It is



for this reason necessary for us to inquire into whether non-
governmental agreements are in particular cases not desirable
alternatives.

The non-governmental agreement, though concluded betwecn -
private organizations or non-governmental agencies, is never-
theless legally binding on the State, insofar as it is
established by its contents or otherwise that the State is
willing to fulfill the obligationms.

In inter-Korean relations thefe are many alternatives in
the matter of agreement, in terms not only of the parties but
also of the form of the instrument. The 'agreed announcement,"
issued by representatives of Communist China and the U.S.A.
in 1955, is such an example. |

Our due consideration must always in the choice of a proper

form of agreement be paid to the matter of implied recognition.
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A STUDY ON SOUTH AND NORTH KOREA'S CO-ENTRY INTO U,N.
AND RECOGNITION OF STATE

By Young-tae, CHUNG
RESUME

The Repubiic of Korea regarded north Korea as a "local de
factor government'" but not as a state in "a Special Statement
regarding Foreign Policy for Peace and Unification on June 23,
1973." Therefore the internal relation between south and north
Korea is characterized by 'one nation, one State, two
Government' in contrast to that of east and‘west Germany wnich
is characterized by '"one Nation, two Staté, two Government."

However, the government of R.0.K. externally acknowledged
north Korea as a subjectivity in the international law which
can become a member of U.N.

This factlthat the government of R.O.X. externally admitted
north Korea'§ joining in U.N., but internally did not
acknowledge that as a state shows our position to strive for
peaceful unification of our fatherland as a supreme task.

Like previous contents, the relation between south and
north Korea can be explained by two different ways, that is,
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internally and externally. This relations wiil not be changed
even if south and north Korea will joih in U.N. simultaneously.

Some scholars think that what a country join im U.N. does
ndt:mean the recognition of state by the members of U.N. But
joining in U.N. should be regarded as implicit recognition of
state in consideration of analysis of charter of U.N. and the
ﬁémber'ﬁatién's status of iﬁternatioﬁal law.

Thérefore, if ﬁouth Korea and north Korea join in U.N.
siﬁultaneously, we must accept that both are recognized as
/Tstates_by‘ﬁhe members of U.N.

However, because member nations can reserve the recognition
of Staﬁé for new me@ber nations, even if south and north Korea
join in U.N., they can reserve the recognition of state
reépeétively.

Similally, the Republic of Korea and north Korea can

maintain present internal relation by mutual reservation of

"iecognifioh of state.

Even if the Republic of Korea will not exﬁfeSs specific
opinion; there is no question about being able to maintain the
preseht internal relation between south and north Korea because

the 6.23 Special Statement must be valid continuously.
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These unique conilict between internal and external
relations of the Republic of Korea and nortk Xorea is a

thecretical task to adjust in the international law.
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s BRI £ & HEe 27 Fam F we] TR,
IRL 304 B 6.25FE 22 EEMARY B dAE o
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&kol olo] 7,4 MIHKAET Ky BHABETEASKY BBHY
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A o Jelrt mEmel PAM#E, mizMYd ARTFHI HE
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BE WEoR st FAR—ARER 7ERNE FESdch

3 FA Mm@ HAEESHAmMAS #HEE AR ME
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#ie] BRke dstd MiwEYS A ¢ EER EKE e
2 sAe.  oldl dAg @Y Rise 2 Ay AFolu Hgd

o] FHmmelAwt ol MAtEe HMERA HFLT MAHY K—I
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1. BEXRZEY BRI RO

mEt Azol mysd 4e BRE ¥¥ AEET YL 23¢
AIfEE st AERMC EBEA AT AWN Kol AAHe
A0l Uwdole. oW HEMASS FESAA BmEse Kol
 F® A% ( Recognition of States )olt}, o HEFHIEYE WHT
A4 BRd BEEl 1 4EE HEsE AR udAom
ARMBL ®EL HolAR 279 BEEEEMAE 92 Hool
dgc. V) 2dg 2F EMEA o4 BEY ARE AR R
o @zt EES ezt ARl #Wze Fad guE %A s
of FEMe KB FEA BANA W@ LA =g
mEAZE AHM B @S oA AR HHD( The
_ constructive view of recognition )'3} HEW -&:ﬁﬁ'&%’i(ihe
declaratory view of recognition ), 23 of MHEFY HAHE
sgstmA  TEsts WERZ ERE 4+ . AR R
Eael Ao MKE MEES T4t oun BEEEL S AR
2z welo w24 MEELELY FE Adn EEEd. 5
Oppenheime [ @igEe] #EE LMY —#&H FE ( common
consent )of lomg EAEo= HEnlo T = pEEHE ( family
of nations )& MMAREME] BEHE AL ohH. HBEHRKY
HWRAS olF MEKE Bk ®@EIN £ed did AAs &

KMol HEHden® EMRA( Original member ) o] & =& of
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BEEREAt BRIY ME &A@ % HIWY w4
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ol Al (AL mmBmBel HE ol ® AIRK MEHS
AR~ BEE AAA - muse &Y BHoz 4L
AL HE EEEN RB AL 2 oy masdE RE
BEBT FEIC. 2, mBmzfeldd WHEY ARA AuA
FEFE KL HaE SAEel s RiEEe AI%RM MAEP =
EebRol M® Y A BEBEEY BE: SASE BES 2
4se Aelexn sh7] 2dE FHEKY Rwe BRdE 2 =EE
23e AN G4 ALEKE BRele FEWe BHA ddz
@ Aolwh, olv MEmEdoldY ME Aftel Hel HEHA
s e @ MR 2E BBel M&sle HE b st
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Resume

A STUDY ON THE NORTH KOREAN PROPOSAL TO
CONCLUDE A PEACE TREATY TOWARD THE U.S.A.

-~ With an emphasis on the question of
parties to the treaty

Lee Byung Joe
Professor of law
Chung-ang University

On June 20, 1962 North Korea proposed the conclusion of
a North-South'peace treaty at the‘llth meeting of the 2nd
session of its Supreme People's Assemﬁly. Tﬁen, on March 24,
1974 North Korea proposéd to the United States to conclude a
peace treaty between North Korea and the United States of
America.

Is North Korea's claim that the party on one side of a
propoéed peace treaty must be not the Republic of Korea but the
~United States of Aﬁerica in accordance with international law

proper and reasonable?

II

The question of legal parties in the North-South Korean
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relatlons 1s extremely de11cate and complex if'ié laigely
due to the fbllou1ng factors.‘* o |
_..Flrst, since 1945 when Korea was liberated from Japanese

.occupatlon,,xoraa-was divided into north and south, where
twoﬁgovarnments were established. The June 25th Confiict
was not a simple war between North and South, but a2 war
involving the Unitéd Nations and participated by the 16
nations to support the Republic of Korea and by the |
Pecple's Republic of China to aid North Korea.
Second, North and Scuth do not>iec§gnize each otpar, ané‘
some countries recognize the Republic of Korea or:wath
Korea only, while some countries recognize both nerth and
south Korea.
Third;gthe Ammistice Agreement of 1953 was respectively
signed by fhe comﬁander-in-dhief of the United Nations
Forces on one part and by the supreme commander of North
Korean Forces and the.commander of the People's Republic
of China's Volunteer Forces on the other. -
Fourth, in July 1950 the right of military qperat:unal
command of South Korean Forces was turned over to the _
commander—ln—chaef of the Un1ted Natzuns Forces by
Presxdent Rhee of South Korea. |
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Inasmush as the Republic of Korea was and still is.not'
included as a party to the armistice agreement and the
commandér-in—cﬁief of the United Nations Forces,who is the
comnander of United States Forces in Korea, exercises the .
right of operational commaﬂd over the Republic of Korean forces,
the Republic of Korea is situated in a secondary position in
the Kdrean Armistice Agreement. The question of legal parties

in the North-South issue is therefore delicate and complex.
I1T

The question of legal parties in the North-South relations
must be graéped\from two aspects; namely, military and
political aspects. I assﬁme that the parties from such two
aspects do not necessarily coincide.

As the qﬁestion of the legal parties with réspect to the
militéry aspeét is directly linked with the Xorean Armistice
Agreement, it is fair to assume that they are the séme parties
to the armistice agreement; namely, the United Nations on one
part"aﬁd North Korea and the People's Repﬁblic of China on the
other. | |

It is needless to séy that.the legal parties on the
political aspect'are the Republic'of Korea and North Korea.
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We recall that fhe'General‘Assembly of the United Nationms
recommended by rescoluticn on August 28, 1953 that the legal
parties might be added By the 16 participating nations and the
Republic of Korea for south and the USSR for north{ but such
addition to the parties is related to the military aspect and
is appropriate only for the purpose of permanently disposing
the Korean war. It is fair to say that the legal parties of
the North-South issue, excepf with respect to the military

aspect, are the Republic of Korea and North Korea.
Iv

It is reasonably assumed that the parties to an armistice
agreement and the parties to a peace treaty are not necessarily
required to coincide with each other in accordance with
international law. Therefore, it is not necessarily required
that the parties to the North-South peace treaty must be
"the United Nations" and "North Korea and the People's
Republic of China."

North Korea designated the United States of America, not
the United Nations, as the party to the proposed peace treaty.
We cannot but to assume from this designation that North Korea

attempts to negotiate a new treaty in accordance with
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inferhationél law without regard fo_ the arxﬁiéfi-ée :._agreeme.nt and
the parties thexeto. If that is the case, it is a'clear.
‘er.;'onaous attempt on the part.of Nozjth. Korea to exclude the
Republic of Korea, which is the direct party, not a third party,
to the North-South issue, | | -

1f 11: is intended that a peace treaty be concluded between |
-’the p'arties‘ to the armistice agreement in accordamnce with such
“agreement, North Korea should have designated "the United
Natibns" which is one party to the amistice agreement, and not
"tﬁe United States of America."

In conclusién,’ North Korea's. proposal to concludé a peace

/’_}g@aty with the United States is nothing but a peace offensive

- on the part of North Korea to realize the withdrawal of U.S.

troops .stationing in South Korea.
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