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RESUME

-~ Review of Legal Problems Arising from the
Conclusion of the South-North Agreement for
Lessening Military Tension on the Korean Peninsula--
While the military confrontation between the South and
the North on the Korean p2ainsula tends to move from the past
situation vulnerable to outside influence to the indepengent
confrontation free therefrom, the amms race desperately pursued
by them has posed an unpredictable instability directly bearing

on the possible recurrence of war,

In such 2 soothing situation the Republic of Korey vehemently
has stuck to the consistent policy of temporary nature up to the
peaceful reunification to maintain.the status qup on theAKorean
peninsula, to deter an outbreak of war and to establish peaceful
coexistence. For this purpose, we should not only maintain the
balance of military strength, but set up an institutional mecha-

nism for securing legal stability, which can be obtained by the

conclusion of non-aggression agreement between the two parties.

This paper is intended to throw light on legal problems
stemming from the conclusion of non-agression agreement between
the Republic of Korea and north Korea and to provide background

material for policy-making of our peaceful reunification.
.-7]..



In Chapter II following the introductory part of Chavter
I, draft agreements réspectively proposed by them gre comparati-
vely analysed. The nén-aggression agreement proposed by the
Republic of Korea purports to attain the status quo un the
Korean peninsula,to lcssen tensions and to eliminate the danger
of war. It contd&ns an underteking not to provoke an armed - ...
attack against each other, non-intervention in the internal
affairs ¢f each side, preservation of the validity of the
armnistice agreement, This proposal could be appraised as a
reasonable and practipal approach toward thg institutionsliza-
tion of transitory peaceful cocxistence eventually leading to
the ultimate reunification.‘ On thu contraxry, the Peace Treaty
proposcd by north Korea does not conform to the general theory
and practice &f peace treaties in that it is limited to the
disarmament only. Therefore it cannot be adopted as 2 measure
for the institutionalization and establishment of peace on the

Korean peninsula.

In Chapter III, firstly, the author tries to deduce general
elements of non-aggression agreemen$s through the examination of
precedents of non-agpression agreements, among which gre those

concluded by-U.S.S.R. and Germany in 1930s on the one hand and
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those concluded by West Germany W;th East European countries

on the other hand, Secondly, since non-aggression agreement

is an undertaking not to commit an aggression against each
party thercto, there should arise the problem'of defining
aggression, The definition of aggression shall not be confined
to the gcnéral definition dangerous of possible loopholes but
concrotaly exemplify the prohibited acts which according to the
definition of aggression pertain to an act of aggression. |
Lastly, the grcaf weakness of non-aggression agreement lies in
securing its enforcibility. Since this category of agreements
take a highly political character they cannot but e exposed

to a danger of unilateral denunciation or outburst of aggression
whenever consideration of national intercst demands such course
of actions. In $his regard, non-aggressién agrecment lacks of
enforcibility in itself, which can be compensated only in con-

nection with the interwoved guarantee in international society.

In Chapter IV, some issues relating to the conclision of
the south—nérth non-aggression cgreement are examined. In the
first place, the legal capacity of north Korea to conclude an
international agreement in view of intermational laﬁ as well as,

the effect of the conclusion of such an agrcemrmy of political
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nature on the provlem of state recognition in connexion with
legal status of north Xorea has bden studied. With rogard to
the relationship of non-aggression sgreement with the cxmistice
agreement, secondly, two alternatives can be available, The
one is to substitute the ncn.aggression agreement for the
amistice agreecuent while maintaining the fundamentel elemeﬁts
of the latter in the former. The other one is to maintain the
arnistice agreecment in accoxrdance with its relevent provisions
while seperately concluding the non-aggression 5greemeht.
Assuming the csteblishment of self-defense cgpability ccllateral
to the return of the right of operational control over Korean
Army, the firzt one would be preferable, but in the present

situation we have no albernative except the second.

Thirdly, it is more realistic that the enforecibility of
the south-north non-aggression agreement should be secured
by the multilateral guarantee cf the interrelated parties
including the two., Its concrete implementation cen be carried
out by the following: (i) cross-recognitibn cr cross-conclusion
of treaties,(ii) Four Power guarantee trealy (U.S.A, Japan, China
s#nd Soviet Russia ) . (iii) strengthening their present

military elliance systems respectively. Whichever among those
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above would be chogen, the effective conducting of observational
function by U.N, peace kecping fofces oxr observance team com-
posed of the aforesaid Four Power forces in the demilitarized
zone would improve the enforcibility of the non-aggression

agreement.

In Chapter V, problems arising from drafting the non-
aggression agrecment and its main contents are considered as
follows; (i) terminology used for the title of the agreement,
(ii) boundary settlement, (iii) definition of aggression, (iv)
non-intervention, (v) the validity of the amistice agreement,
(VI) poaceful settlement of disputes, (vii) fundamental prin-
ciples of disarmament, (viii) reciprocal cxchange in various
fields, (is) vaylidity of other treaties, (x) registration of

non-aggression agreement to U.N.

In conclusion, the possible method to lessen the military
tension existing on the Korcen peninsula should satisfy two
prerecquisites. One is to confimm our self-defense capability
direcctly relating to the deterrence power while the other is
to improve the mutual rg8latdonship of the South and the North
and to ceconclude the south-north nohpaggression agreement as an

institutional mechenism for the preservation of war and the



establishment of peacg. In other words, we should obtain re-

markable supcriority in national power over north Korea, which
makes it accept the south~north non-aggression agreement, even
though as an interim measure for its survival, wrile we should
oxert our diplomatic effort in meking the relevart superpowers
surrounding the Korecan peninsula uiderstend the rcascnableness
and the pr@cticality of our proposal as well azs in coXxercising

influcnee and pressurc on north Korean to accept our proposal,
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